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THE COURT OF SESSIONS JUDGE,SONITPUR, TEZPUR, ASSAM 

 

Present:    Sri P.J. Saikia, 
                      Sessions Judge,  
             Sonitpur, Tezpur. 
 

Criminal Revision No. 35(S-3) of 2015. 

 

Petitioner            :  Sri Pradeep Tibrewala 

       

                     -Versus- 

Opposite Party    :  Sri Ritesh Kumar Tibrewala. 

       

Dates of hearing   :   16.06.2016 

 

Date of Judgment   :  17.06.2016 

 

For the petitioner  :   Mr. J.K. Baishya, Sr. Advocate 

For the Opposite party :  Mr. B. Nath, Advocate. 

   

 

J U D G M E N T 

 

1.         This revision petition is directed against the order dated 03-

07-2015 passed by the learned Executive Magistrate, Tezpur in 

Misc. Case No. 28/107/2015.   

2.         For proper appreciation of the revision petition, the factual 

matrix giving rise to this case may be stated.  

3.         The petitioner and the opposite party are neighbors having 

their lands with a common boundary. The present petitioner was 

building a house on his own land. It is alleged that he was 

building his house in violation of certain norms of the local 
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Municipal Authority. Therefore he was asked by the Municipal 

Authority to stop further construction of the house.  

4.   Thereafter, the present Opposite party filed an ejahar 

before the police alleging that since the present petitioner has 

violated the direction of the Municipal Authority, it should take 

action against the present petitioner.    

5.   On the basis of the said ejahar police registered a case u/s 

107 of the Cr.P.C. and filed a report before the Executive 

Magistrate stating that there is a possibility of a quarrel between 

both sides on the said issue and the police requested the 

Magistrate to take action as no such untoward incident takes 

place.   

6.   On the basis of the said police report, the learned 

Executive magistrate drew up a proceeding u/s 107 of Cr.P.C. and 

issued notice to the present petitioner asking him to show cause 

as to why he should not be ordered to execute a bond of Rs. 

1000/-.   

7.   Now, the petitioner has filed the revision petition 

challenging the legality of the order passed by the learned 

Executive Magistrate. 

8.   The learned Sr.Counsel for the petitioner has submitted 

that the police report is not acceptable in the eye of law because 

there are no materials on record to show that police had inquired 

into the matter. The Senior counsel Mr. Baishya has submitted 

that since the police report is not based upon any inquiry or 

investigation, the learned Magistrate has erred while passing the 

impugned order. Per contra, the learned counsel for the Opposite 

party has submitted that since the impugned order was passed by 

a representative of the State of Assam, the State of Assam should 

have been made a party in this case. 

9.   I have considered the rival submissions of both sides. In 

this case, the State of Assam is not a necessary party and I would 
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not elaborately deliberate upon that point as it will be a waste of 

precious time.  

 

Point for determination 

10.   The only point for determination in this case is as to 

whether the learned Executive Magistrate has erred while passing 

the impugned order. 

Decision and reasons thereof 

11.        A brief visit to section  107 may be fruitful at this stage. 

Section 107 reads as ----Section 107. Security for keeping the 

peace in other cases:- 

 (1) When an Executive Magistrate receives information that any 

person is likely to commit a breach of the peace or disturb the 

public tranquility or to do any wrongful act that may probably 

occasion a breach of the peace or disturb the public  tranquility 

and is of opinion that there is sufficient ground for proceeding, he 

may, in the manner hereinafter provided, require such person to 

show cause why he should not be ordered to execute a bond 

[with or without sureties,] for keeping the peace for such period, 

not exceeding one year, as the Magistrate thinks fit.  

(2) Proceedings under this section may be taken before any 

Executive Magistrate when either the place where the breach of 

the peace or disturbance is apprehended is within his local 

jurisdiction or there is within such jurisdiction a person who is 

likely to commit a breach of the peace or disturb the public 

tranquility or to do any wrongful act as aforesaid beyond such 

jurisdiction. 

12.          The most important point on this subject is that before 

proceeding under section 107 etc of Cr.P.C the Magistrate has to 

apply his mind and to exercise judicial discretion. Nowhere in law 

books has the phrase “judicial discretion” been defined. Therefore 

I may fruitfully refer to its definition given by the famous 

https://indiankanoon.org/doc/1914745/
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American judge Benjamin Cardozo in his treatise “ Nature of the 

Judicial Process.” It defines the phrase like this --- “Judicial 

discretion is a discretion informed by tradition, methodized by 

analogy, disciplined by system, and subordinated to the primordial 

necessity of order in the social life."[
 

13.          The object of the Sections 107 Cr.P.C. is of preventive 

justice and not punitive. If a proceeding under Sections 107 

appears to be absolutely necessary to deal with the threatened 

apprehension of breach of peace, it is incumbent upon the 

authority concerned to take prompt action. The jurisdiction vested 

in a Magistrate to act under Section 107 is to be exercised in 

emergent situation. 

14.        The sina qua non for institution of a proceeding under 

section 107 Cr.P.C that the Magistrate shall have to form an 

opinion that there is sufficient ground for proceeding. It must 

appear to the Magistrate that a likelihood of breach of peace is 

iminent.Security in anticipation of a breach of peace cannot be 

justified. Mere enmity of two factions of people is not sufficient to 

sustain an order under section 112 Cr.P.C. That bad feelings 

between two sets of people exists, is no sufficient for drawal of a 

proceeding under section 107 Cr.P.C. This is the settled position 

of law on this point. 

15.         For proceeding under section 107 Cr.P.C it is not relevant 

that there is likelihood of a breach of the peace at any point of 

time. The breach of the peace must be imminent to justify action 

under S.107. The information about the past conduct or wrongful 

acts of the past must not be remote or isolated but must be 

relatable to the present apprehension in the sense that it must 

have some relevance to the apprehension of likelihood of breach 

of the peace or disturbance of public tranquility. 

16.        In the case in hand, the element of eminent danger of 

breach of peace or urgency to that effect is not present. It is clear 

https://indiankanoon.org/doc/1914745/
https://indiankanoon.org/doc/1914745/
https://indiankanoon.org/doc/1914745/


5 

 

on the face of the record that the opposite party intends to settle 

his personal score against the petitioner and he has acted mala 

fide to misguide the local police force. It is apparent on the face 

of the record. They might have some civil disputes. But it cannot 

be given the color of a criminal case. 

17.         In Indian Oil Corporation v. NEPC India Ltd. and Ors. 

[(2006) 6 SCC 736]}. Hon'ble Supreme Court held that 

---- a growing tendency in business circles to convert purely civil 

disputes into criminal cases is obviously on account of a prevalent 

impression that civil law remedies are time consuming and do not 

adequately protect the interests of lenders/creditors. Such a 

tendency is seen in several family disputes also, leading to 

irretrievable break down of marriages/families. There is also an 

impression that if a person could somehow be entangled in a 

criminal prosecution, there is a likelihood of imminent settlement. 

Any effort to settle civil disputes and claims, which do not involve 

any criminal offence, by applying pressure through criminal 

prosecution should be deprecated and discouraged. 

18.            Thus, the law is very clear.  The police report available in 

the record does not disclose any urgency. Similarly, orders 

involving law point cannot be passed on the basis of conjectures 

and surmises. The Municipal Authority is the proper forum which 

is there to look into the matter of violation of any of its rules by 

the present petitioner. The present Opposite Party cannot derive 

the locus standi to deter the present petitioner from proceeding 

further with the construction work.  

19.          I have no doubt that the learned Executive magistrate has 

erred while passing the impugned order. Therefore, the order 

needs to be set aside. 
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Order 

20.          That being the position, the revision petition is allowed and 

the impugned order dated 03-07-2015 passed by the learned 

Executive Magistrate, Tezpur in Misc. Case No. 28/107/2015 is set 

aside. 

  Send down a copy of this order along with the LCR.  

         Given under my hand and seal of this Court on this 17th day 

of June, 2016.  

 

 

                                                                      (P.J. Saikia) 
                                                                           Sessions Judge, 

Sonitpur, Tezpur  
 
Certified that the judgment 
is typed to my dictation and  
corrected by me and each page  
bears my signature. 
                

 

                      

     (P.J. Saikia) 
   Sessions Judge, 
   Sonitpur, Tezpur        
       
       
      Transcribed and typed by 
 
 

      (R. Hazarika) 
 Stenographer. 


